IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATESOF AMERICA, et a.,

SHAWNEE TRIBE, A Federally )
Recognized Indian Tribe, et al., )
)
Plaintiffs, )
)
VS. ) Case No.
) 03-2042-GTV
)
)
)

Defendants.

MEMORANDUM AND ORDER

This case arises out of the impending disposd by the United States government of the
Sunflower Army Ammunition Plant (“SFAAP’), a 9,065-acre parcel of land located near DeSoto,
Kansas. The United States has declared the SFAAP to be excess property available for disposa
pursuant to the Federal Property and Adminidraive Services Act of 1940, 40 U.S.C. § 470 et seq.
Plantiff Shawnee Tribe'! contends that the property is located within the boundaries of the
Shawnee Indian reservation, thus the Tribe gpplied to the Generd Services Adminigration and to
the Bureau of Indian Affars requesting trandfer of the land in trust to the Depatment of the
Interior for the Shawnees benefit as provided in the Act. The Genera Services Administration

denied the trandfer request on the ground that the excess property does not lie within the

1 The Tribe dso filed this action on behdf of “its members who are descendants of
dlottees who received land on the Shawnee Reservation pursuant to the Treaty with the Shawnee
of 1854." For amplicity, the court will refer only to Plantiff Shawnee Tribe throughout this
Memorandum and Order.




boundaries of the Shawnee Tribe's Indian reservation. The Tribe now seeks judicid review of the
transfer denid, and hasfiled an Adminigtrative Procedures Act (*APA”) brief.

Defendants responded to the Shawnee Tribe's APA brief and filed a motion to dismiss or
for summary judgment (Doc. 51) with respect to the remainder of the Tribe's clams. Defendants
esantidly dam that the court lacks jurisdiction over dl the Tribes dams except for its APA
clam. The court heard ord argument on February 13, 2004, and is now prepared to rule.

For the following reasons, the court determines that the federd agency’s decison was
within the scope of its authority, and was not arbitrary, capricious, and/or an abuse of discretion,
and that Congress had terminated the Shawnee reservation in 1854. This decision renders the rest
of the Tribeés dams moot. The court therefore grants Defendants motion to dismiss the
remander of the Tribe's dams (Doc. 51). The Tribe dso filed a motion for a prdiminay
injunction (Doc. 13) that the parties have agreed is unnecessary to resolve at this time. The court
denies that motion as moot.

|. STANDARD OF REVIEW

Under the Adminigrative Procedures Act, “[a] person suffering legal wrong because of
agency action, or adversdy affected or aggrieved by agency action within the meaning of a relevant

datute, is entitled to judicid review thereof.” 5 U.S.C. § 702; see Catron County Bd. of Comm’rs

v. Fish & Wildlife Serv., 75 F.3d 1429, 1434 (10th Cir. 1996) (citation omitted). But the

“utimate standard of review is a narrow one” Citizens to Presarve Overton Park, Inc. v. Volpe,

401 U.S. 402, 416 (1971).

The APA authorizes the reviewing court to “compd agency action unlawfully withheld” and




to “had unlavful and set asde agency actions, findings and conclusons’ that the court finds to
be, as the Shawnee Tribe aleges here, “arbitrary, capricious, an abuse of discretion, or otherwise

not in accordance with law.” 5 U.S.C. 88 706(1), 706(2)(A); Citizens to Preserve Overton Park,

Inc,, 401 U.S. a 415-16; Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1573-75 (10th

Cir. 1994). Under an APA review, “‘an agency’s action must be upheld, if a al, on the basis

aticulated by the agency itsdf.’” Olenhouse, 42 F.3d at 1575 (quoting Motor Vehicle Mfrs. Ass'n

v. State Farm Mut. Ins. Co., 463 U.S. 29, 50 (1983)); see Indus. Union Dep’'t, AFL-CIO v. Amer.

Petroleum Ingt., 448 U.S. 607, 631 n.31 (1980). The Tenth Circuit has identified the “essentid

function” of agency review as an andyds of the following: “(1) whether the agency acted within
the scope of its authority, (2) whether the agency complied with prescribed procedures, and (3)
whether the action is otherwise arbitrary, capricious or an abuse of discretion.” Olenhouse, 42
F.3d at 1574 (citations omitted).

“‘“The duty of a court reviewing agency action under the ‘arbitrary or capricious standard
is to ascertain whether the agency examined the relevant data and articulated a rational connection

between the facts found and the decison made.’” Cliffs Synfuel Corp. v. Norton, 291 F.3d 1250,

1257 (10th Cir. 2002) (quoting Olenhouse, 42 F.3d at 1574 (footnote omitted)). The reviewing
court must decide “‘whether the agency considered dl relevant factors and whether there has been

a clear error of judgment’” 1d. (quoting IMC Kdium Carlsbad, Inc. v. Interior Bd. of Land

Appedls, 206 F.3d 1003, 1012 (10th Cir. 2000)) (further quotation omitted).




. FACTUAL BACKGROUND

In 1817, there were two primary groups of Shawnee Indians, one living in Missouri, and one
living in Ohio. Kansas Indians, 72 U.S. 737, 738 (1866). In 1825, the Missouri Shawnee Tribe
entered into a treaty with the United States, ceding its lands near Cape Girardeau, Missouri in
exchange for a tract of land in what later became the Territory of Kansas. The tract, approximately
twenty-five miles by one hundred miles comprised over 1.6 million acres and included al of the
SFAAP lands. In 1831, the Ohio Shawnees signed a treaty with the United States whereby it gave
up its land in Ohio, and in consderation received 100,000 acres of the 1.6 million acre reservation
in Kansas. Article X of the 1831 Treaty created the following express obligations of the United
States pertaining to the Shawnee reservation:

The lands granted by this agreement and convention to the said band or tribe of

Shawnee, shall not be sold or ceded by them, except to the United States, and the

United States guarantee tha the said lands shal never be within the bounds of any

state or territory, nor subject to the laws thereof: And further, that the President of

the United States will cause sad tribe to be protected at their intended residence,

agang dl interruptions or disturbances from any other tribe or nations of Indians,

or from any other person or persons whatever. . . .

On March 3, 1853, Congress authorized the United States Presdent to negotiate with
Indian tribes west of Missouri and lowa “for the purpose of ‘securing the assent of said tribes to
the settlement of the citizens of the United States upon the lands clamed by sad Indians, and for

the purpose of extinguishing the titte of sad Indians, in whole or in part, to said lands. . . .

Absentee Shawnee Tribe v. United States, Dkt. 334, Ind. CI. Comm., at 377, 379 (1958) (quoting

Act of Congress of March 3, 1853, 10 Stat. 226, 238). Pursuant to the 1853 Act, the President




designated the Commissioner of Indian Affars, George W. Manypenny, to negotiate with the
Indians. 1d. Commissioner Manypenny did not reach an agreement with the Shawnee Tribe at that
time because the “tribes willing to cede their lands desred to retain portions of their
reservations.” 1d. at 380.

In 1854, the Shawnee Tribe sgned a treaty that ceded dl of its 1.6 million acres to the
United States, “excepting and reserving therefrom two hundred thousand acres for homes for the
Shawnee people. . . .” Congress did not ratify the 1854 Treaty with this verbiage. Before ratifying
the indrument, Congress required that the Treaty be amended to reflect a two-step transaction: In
Artide 1 of the Treaty, the Shawnee Tribe ceded the 1.6 million acres to the United States; then,
in Artide 2, the United States receded a 200,000-acre tract from within the 1.6 million acres to
the Shawnee Tribe. The Tribe and the government accepted the amendments.

As condderation, the United States paid the Tribe $829,000 for the net land that it received.
The United States dso paid an additiond $27,000 “in full satisfaction not only of such clam [for
damage to crops, stock, etc. from emigration] but of al others of what kind soever, and in release
of dl demands and dipulaions aisng under former treaties, with the exception of the perpetual
annuities. . .

The treaty “‘did not contemplate that the Indians should enjoy the whole [200,000-acre]

tract.”” Absentee Shawnee Tribe v. Kansas, 862 F.2d 1415, 1419 (10th Cir. 1988) (quoting Kansas

Indians, 72 U.S. a 753). Shawnee Tribe members were entitled to choose 200-acre dlotments

from the tract. After five years, the United States agreed to sdl the unallotted parcels and hold




the proceeds for an additiond five years before didributing them for the benefit of the Shawnees.
If any absentee Tribe members appeared within the ten-year period, those members were entitled
to the vaue of their promised alotment.

The 200,000-acre tract includes dl of the SFAAP's 9,000 acres. A number of alotments
made pursuant to the 1854 Treaty were made to Tribe members ether entirdly or partiadly within
what is now the SFAAP. But approximately half of the SFAAP was not alotted to Tribe members.

In 1869, the Shawnee Tribe negotiated an agreement with the Cherokee Nation, then
resding in Oklahoma. Pursuant to that agreement, the Shawnees agreed to be “incorporated into
and ever remain a part of the Cherokee Nation,” and further agreed “that the sad Shawnees shdl
abandon ther tribal organization.” Agreement Between Shawnees and Cherokees, Concluded June
7, 1869, Approved by the President June 9, 1869. Many of the Shawnees, including members of
the Tribe who had received alotments of land within the SFAAP, transferred title to their land with
the express approva of the Secretary of the Interior.

By 1941, the United States Army had acquired the SFAAP and began operating an
ammunition plant on the land. During the 1990s, the Army determined that it no longer needed
the SFAAP, and requested that the Generad Services Adminidration (“GSA”) dispose of the
property.

On January 7, 1998, the GSA prepared a Notice of Availability for Excess Red Property.
On February 10, 1998, the GSA submitted the Federal Screening Notice to the Bureau of Indian

Affairs (“BIA”). The GSA asked the BIA to respond by March 13, 1998 if the SFAAP was dligible




to be tranderred to the BIA in trust for Indians. After the BIA did not request a trandfer of the
SFAAP property, the GSA proceeded with the property disposal process.

On December 27, 2000, Congress restored the Shawnee Tribe's “current and historical
responsibilities, jurisdiction, and sovereignty” over its people and properties. 25 U.S.C. § 1041
(2001). Congress recognized that the Shawnees had “continued to maintain the Shawnee Tribe's
separate culture, language, rdigion, and organization, and a separate membership roll,” but did not
conclude that the Shawnee Tribe had maintained a separate government.

The Shawnee Tribe submitted a request on July 3, 2001, to the Secretary of the Interior,
requesting that the SFAAP be transferred to the Department of the Interior (“DOI”) in trust for the
Tribe's benefit. On October 30, 2001, January 18, 2002, and April 18, 2002, the Tribe submitted
additiona requests to the GSA for transfer of the SFAAP to the DOI. The Tribe clamed that the
GSA dhould transfer the property pursuant to 40 U.S.C. 8§ 523, which provides for transfer of
excess rea property located within an Indian reservation to the DOI, to be hdd in trust for the
benefit of the tribe.

On September 6, 2002, the GSA wrote to the BIA, requesting a “post haste’” determination
on the SFAAP/Indian reservation issue. On September 19, 2002, Kansas Governor Bill Graves
wrote to Gal Norton, Secretary of the Interior, voidng his strong opposition to the Shawnee
Tribe's dam to the SFAAP and requesting a quick decison from the BIA that the Tribe had no
interest in the SFAAP land.

On December 6, 2002, the DOI, through the BIA’s Asssant Secretary for Indian Affairs,




provided an opinion letter to the GSA dating:

Upon receipt of your inquiry, departmental staff engaged upon a thorough review of
documents and materids rdevant to this issue, induding, but not limited to,
property records maintained by the Shawnee Tribe in support of ther dam that the
Sunflower dte lies within the exterior boundaries of their reservation, and certain
tregties and datutes pertaining to the Shawnee Tribe and/or their lands. Based on
this review it is our opinion that the Sunflower Army Ammunition Depot does not
lie within the present day exterior boundaries of the Shawnee Tribe' s reservation.

After recaving the DOI's determination, the GSA issued its decision in February 2003 concerning
the Shawnee Tribe s property transfer request for the SFAAP, stating:

Concerning the [40 U.S.C. §] 523 transfer request, the GSA has caefully reviewed
the December 6, 2002 letter from Mr. Neal McCaleb, Assistant Secretary for Indian
Affars, U.S. Depatment of the Interior (‘DOI’). In reiance upon the DOI
determination that Sunflower does not lie within the present day exterior boundaries
of the Shawnee Tribe ‘Indian Reservation, you are advised that the Shawnee Tribe
is not digble for trandfer consderation of any of the Sunflower Army Ammunition
Plant . . . pursuant to 40 U.S.C. § 523.

1. DISCUSSI ON

A. Administrative Procedures Act Claim

1. Failureto Act within Scope of Authority

The threshhold issue before the court is whether the SFAAP is within the boundaries of the
Shawnee reservation. If it is, then disposa of the property may be subject to certain mandatory

requirements? 40 U.SC. § 523, the statute under which the Tribe claims it is entitled to the

2 Transfer is only mandatory if three requirements are met: (1) the property is within an

Indian reservation; (2) the property is “excess’; and (3) the reservation bedongs to a federdly-
recognized Indian tribe. 40 U.S.C. 8§ 523. Because this court determines that the SFAAP is not
within a reservation, the second two requirements are not at issue in this Memorandum and Order.
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property, provides as follows:
The Administrator of Generad Services shal prescribe procedures necessary to
trandfer to the Secretary of the Interior, without compensation, excess red property
located within the reservation of any group, band, or tribe of Indians that is
recognized as digible for services by the Bureau of Indian Affairs.
“[Tlransfers to DOI of excess real property located within an Indian reservation are mandatory
regardiess of whether DOI requests transfer and must be made without compensation. These
transfers may not be made to any other agencies. . . .” GSA Order PBS P.4000.1, 12(a)(2). If the
SFAAP is within the boundaries of the Shawnee reservation, then the GSA’s falure to transfer the
land to the DO in trust for the Shawnees may not have been within the scope of its authority.
The court will uphold GSA’s determination that the SFAAP was not within the boundaries

of the Shawnee resarvation if the reservation has been terminated. Courts should not “lightly

conclude that an Indian reservation has been terminated.” DeCoteau v. Dis. County Court, 420

U.S. 425, 444 (1975). Once Congress has established a reservation, it remains a reservation until

Congress clearly indicates that the reservation is extinguished. 1d.; see dso Solem v. Bartlett, 465

U.S. 463, 470 (1984) (“Once a block of land is set aside for an Indian Reservation and no matter
what happens to the title of individua plots within the area, the entire block retains its reservation
datus until Congress explictly indicates otherwise”) (citation omitted).  “[Clongressond  intent
mugt be clear, to overcome ‘the generd rule that [d]oubtful expressons are to be resolved in favor
of the weak and defensdless people who are the wards of the nation, dependent upon its protection

and good fath.”” DeCoteau, 420 U.S. at 444 (quoting McClanahan v. Ariz. State Tax Comm’n, 411




U.S. 164, 174 (1973)) (further quotation and internd quotation marks omitted). “The ‘traditional
solicitude for the Indian tribes’ however, precludes the courts from diminishing Indian lands
without ‘substantiad and compdling evidence of a Congressond intention’ to exercise its power

to diminish Indian lands” Absentee Shawnee Tribe, 862 F.2d at 1418 (quoting Solem, 465 U.S.

at 472).
Congress may terminate an Indian reservation by unilatera act or by ratification of a treaty

between the United States and a tribe. See F. Cohen, Handbook of Federal Indian Law 43 (1982).

In the indant case, Congress requested amendments and reified an amended version of a treaty
with the Shawnees. Because both a Congressond act and a negotiated treaty are involved, the
court aso looks to the legd standards for interpreting Indian tresties.

“[E]lnlarged rules of condruction are adopted in reference to Indian treaties” Kansas
Indians, 72 U.S. a 760. The court should construe ambiguous provisons to the benefit of the

Indians. County of Oneida v. Oneida Indian Nation, 470 U.S. 226, 247 (1985). “‘The language

used in treaties with the Indians should never be construed to their prgudice. If words be made
use of which are susceptible of a more extended meaning than their plain import, as connected

with the tenor of the treaty, they should be considered as used only in the latter sense’” Absentee

Shawnee Tribe, 862 F.2d at 1418 (quoting Worcester v. Georgia, 31 U.S. 515, 582 (1832))
(edditiond citations omitted).
When ascertaning Congressond intent to terminate a reservation, severd factors are

important: (1) the plain language utilized; (2) the circumstances surrounding the treaty; and (3) the

10




legidaive higory. DeCoteau, 420 U.S. a 444 (citations omitted); see also Rosebud Sioux Tribe

v. Kneip, 430 U.S. 584, 586 (1977); Hagen v. Utah, 510 U.S. 399, 411 (1994). The Tribe aso

asks the court to consider subsequent references to the land by the GSA and courts. See, eq.,
Solem, 465 U.S. a 471. The court will discuss each of these factors.
a. Language of 1854 Treaty
After examining the plain language of the 1854 Treaty, the court determines that Congress
intended to terminate the Shawnee reservation when it ratified the treaty. The 1854 Treaty, as
ratified by Congress, frames the agreement between the United States and the Shawnee Tribe as
follows

Artide 1. The Shawnee tribe of Indians hereby cede and convey to the United
States, dl the tract of country lying west of the State of Missouri, which was
desgnated and st gpart for the Shawnees in fulfilment of, and pursuant to, the
second and third atides of a convention made between William Clark,
superintendent of Indian affairs, and the chiefs and head-men of the Shawnee Nation
of Indians, at St. Louis, on the seventh day of November, one thousand eight hundred
and twenty-five. . . .

Artide 2. The United States hereby cede to the Shawnee Indians two hundred
thousand acres of land, to be selected between the Missouri State line, and a line
padld thereto, and west of the same, thirty miles digant; which pardld line shdl
be drawn from the Kansas River, to the southern boundary-line of the country herein
ceded. . ..

Article 3. In condderation of the cesson and sale herein made, the United States
shdl agree to pay to the Shawnee people the sum of eight hundred and twenty-nine
thousand dollars. . . .

Defendants submit that this language is nearly identicd to the treaty language in DeCouteau

v. Didrict County Court. In DeCouteau, the Supreme Court hed that Congress terminated a Sioux

11




reservation in 1891 when it rdified a treaty with the Sisseton and Wahpeton bands of the Sioux
Indians. 420 U.S. at 426-27. The Sioux brought the case to challenge a South Dakota state court’s
assartion of jurisdiction over them for conduct occurring on undlotted land within the borders of
the 1867 Soux reservation. 1d. at 428. The terms of the DeCoteau treaty provided tha “the
[Indians] hereby cede, sdl, relinquish, and convey to the United States dl . . . the undlotted lands
within the limits of the reservation remaning after the dlotments and additiond dlotments
provided for in aticle four . . . shdl have been made.” 1d. at 456. It adso provided that the tribe
would receive $2.50 per acre. Id. The Supreme Court found it persuasive that the agreement with
the Sioux “was unique in providing for cession of dl, rather than smply a mgor portion of, the
affected tribe's undlotted lands” 1d. at 446. For these reasons, as well as others that will be
explaned later, the Supreme Court held that Congress intended to terminate the 1867 Sioux
reservation, thereby giving the state court jurisdiction over the undlotted land. 1d. at 427-28.

Like the treaty in DeCouteau, the 1854 Treaty stated that dl of the Shawnee land was ceded,
and specified a price for the land. The two-step structure of the 1854 Treaty provided first that
dl of the land was ceded to the United States, and then that the United States receded some of the
land to the Shawnees. The court finds the dediberate use of this two-step structure indicative of
intent to terminate the Shawnee reservation before receding land to the Tribe from which members
could choose dlotments. The fact that the government paid the Tribe a sum certan for the net

land, $829,000, dso suggests that Congress intended to terminate the reservation. See Absentee

12




Shawnee Tribe, 862 F.2d at 1420 n.3.2

The Tribe points out that the United States only paid for 1.4 million acres, not the ful 1.6
million acres. The Tribe argues tha if dl 1.6 million acres had been ceded, the Shawnees would
have been compensated for dl 1.6 million acres, but the government paid the Tribe $829,000,

which represented payment for only 1.4 million acres of land. See Treaty with the Shawnee, 1854,

May 10-Sept. 28, 1854, U.S.-Shawnees, art.3, 10 Stat. 1053; Absentee Shawnee Tribe, Dkt. 334,
Ind. Cl. Comm., at 381-82.
The Tribe's rationde conflicts with the plain language of the treaty and the Supreme Court’s

notation in Kansas Indians that the 1854 Treaty “ceded to the United States the whole tract of

1,600,000 acres.” 72 U.S. a 739. Moreover, the government agreed to sdl al undlotted land
after five years and hold the proceeds for an additiona five years before usng the proceeds for
the bendfit of the Shawnees. Treaty with the Shawnee, 1854, art. 2, 10 Stat. at 1054. The court
determines that the Tribe was compensated, in one form or ancther, for al 1.6 million acres.

The Tribe dso argues tha the use of the term “reserved” in Artide 2 of the 1854 Treaty

3 In Absentee Shawnee Tribe, the Tenth Circuit stated:

In determining congressond intent to diminish Indian land, the Solem Court found
critical the facts that (1) the act in question made explicit reference to cession of
the land; and (2) Congress made an unconditiona commitment to compensate the
Indian tribe for the land. The court held that when this is the case “there is an amost
insurmountable presumption that Congress meant for the tribe's reservation to be
diminished” Solem, 465 U.S. a 470-71. . . . Although diminishment concerns are
not implicated in this case, we find these same factors persuesve here in
interpreting the intent of both the Indians and Congress.

862 F.2d at 1420 n.3.
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indicates that Congress did not intend to terminate the reservetion. Article 2 provides that “[d]ll
the land sdlected, as herein provided, west of said parald line, and that set gpart to the respective
societies for schools, and to the churches before named, shdl be considered as part of the two
hundred thousand acres reserved by the Shawnees.” 1d. (emphass added). The Tribe contends that
Congress would not have used the term “reserved” if the 200,000 acres did not constitute a
reservetion.

The Tenth Circuit has specificdly andyzed Artide 2's use of the term “reserved.” In

Absentee Shawnee Tribe, the court regected congruction of the term “reserved” in its technica

sense. 862 F.2d a 1420. The court held that “the use of the term ‘reserved’ in this context is
higny suspect, given that the fird sentence of atide 2 had origindly contained the term
‘reserved,” but was subsequently amended to omit that term.” 1d. The court relayed the following
history of the treaty:

In the original draft of the Treaty, the Shawnees were to have reserved the 200,000
acre tract out of the 1.6 million acres they ceded to the United States. Instead, the
Shawnees ceded the entire 1.6 million acre tract to the United States, and the United
States receded two hundred thousand acres to them. Article 2's origina provision
referring to the land within the boundaries defined in article 1, “[tlhe two hundred
thousand acres of land reserved by the Shawnees” was therefore amended to read
“[f]he United States hereby cede to the Shawnee Indians two hundred thousand acres
of land to be selected between [specified boundaries]. In this context, therefore, the
term “reserved” is merdy a means of describing the two hundred thousand acres of
land in which they would have the right to sdect property, and it does not
necessaily indicate that the Shawnees understood thet dl of the land was, and would
adwaysbe, “Indian land.”

Id. The find verson of the 1854 Treaty aso uses the term “reserve’ to describe land retained by

14




the United States -- Artide 16 states, “The United States reserve, a the dte of the agency-house
in the Shawnee country, including the improvements, one hundred and sixty acres of land.”

This court follows the rationde of the Tenth Circuit in Absentee Shawnee Tribe. The fact

that Congress required amendment of the treaty to delete the portion that “reserved” 200,000
acres to the Shawnees before ratifying the treaty indicates that Congress intended to terminate the
reservation before conveying land back to the Tribe. Moreover, because the term “reserved” is
used in reference to land belonging to the Tribe as wel as land belonging to the United States, it
is unlikdy tha the drafters of the treaty intended for the word to be interpreted only in the srict
sense of an Indian reservetion.

The Tribe next focuses on the treaty’s lack of express languege dating that the reservation

was being extinguished. Contra Mattz v. Arnett, 412 U.S. 481, 505 n.22 (1973) (noting that

Congress has used clear language of express termination when that result is desired -- eg., 15 Stat.
221 (1868) (“[T]he Smith reservation is hereby discontinued.”); 27 Stat. 63 (1892) (providing that
the North Half of the Colville Indian Reservation “be, and is hereby vacated and restored to public
domain’); 33 Stat. 218 (1904) (“[T]he reservation lines of the sad Ponca and Otoe and Missouri
Indian reservations be, and the same are hereby abolished.”)).

The cases and datutes cited by the Tribe postdate the 1854 Treaty and its ratification. The
court will not infer that because Congress eected to spedificdly “discontinue” a reservation in
1868, Congress recognized in 1854 that it should use dmilar language to effectivdy terminate

the Shawnee resarvation. The Tribe's argument would be more persuasive if the cases and dtatutes

15




cited predated the 1854 Treaty and its rdification. Nevertheless, the court determines that even
in the absence of express termination language, the two-step structure Congress crafted before
ratifying the 1854 Treaty sufficiently expressed Congress sintent to terminate the reservation.

Fndly, the Tribe reminds the court that athough the language in the 1854 Treaty and the
DeCoteau treaty may be smilar, the mere dmilarity of treaty language does not necessarily have
the same effect in different agreements:

The . . . agument that smilar language in two Tresties invalving different parties has

precisdly the same meaning reveds a fundamentd misunderstanding of basic

principles of treaty condruction. . . . The review of higory and the negotiations of

the agreement is centra to the interpretation of tredties.

Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 202 (1999). The Tribe directs

the court to two other cases consdering sSmilar treaty language where the courts held that a

reservation was not terminated. See Yankton Soux Tribe v. Gaffey, 188 F.3d 1010, 1019-20 (8th
Cir. 1999) (holding that incluson of cession and sale language in an agreement between the United
States and tribe, thereby ceding, sling and rdinquishing dal rights to dl undlotted land served to
merdy diminish the boundaries of the reservation, but not terminate the reservation); United

States v. Webb, 219 F.3d 1127, 1133 (9th Cir. 2000) (holding that absent evidence that the tribe

and Congress contemplated and intended reservation dtatus to end or unequivocd language of
termination, the Supreme Court has never hdd that dlotted lands were severed from a reservation
by an agreement for the cesson and sde of surplus lands).

The court is not basng its decison solely on the smilarity of the language in the 1854
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Treaty and the DeCoteau tresty. As previoudy noted, the court finds the sructure of the 1854
Tresty, as amended before rdification by Congress, highly probative of Congress's intent.
Comparison of the language in the 1854 and DeCoteau tredties supports the court’s decision, but
isnot its lone impetus.

In sum, the court is not persuaded by the Tribe's arguments. The plan language and
dructure of the 1854 Treaty indicate an intent to transfer dl of the Shawnee reservation to the
United States, effectivdly terminating the reservation. The United States then gave members of
the Tribe the opportunity to choose dlotments from 200,000 acres of the former reservation.
Such conveyance was ineffective to reestablish areservation previoudy terminated.

b. Surrounding Circumstancesand L egidative History

The surrounding circumstances and legidaive history aso support a determination that
Congress intended to terminate the Shawnee reservation when it ratified the 1854 Treaty. The
court will examine these two factors together, as they are intertwined in this case.

In DeCoteau, the Supreme Court hdd that “‘the face of the Act [ratifying the Soux treaty],
and its ‘surrounding circumstances and the ‘legiddive history, dl point unmistakably to the
concluson that the Lake Traverse Reservation was terminated in 1891.” 420 U.S. at 445. The
DeCoteau Court observed that the legidative history supported its finding that the Act terminated
the reservation, as shown by comments of the sponsors of the legidation who proposed that the
bill “extinguishes the Indian titlte to a great domain.” 420 U.S. a 440. Moreover, the “surrounding

circumgances’ in DeCoteau were paticulaly compdling; spokesmen for the tribe were quoted
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inthe loca pressin 1889 saying:

“We never thought to keep this reservation for our lifetime.

“. .. Now that South Dakota has come in as a state we have some one [9¢] to go to,

to right our wrongs. The Indians have taken their land in severalty. They are waiting

for patents. The Indians are anxious to get their patents. We are willing the surplus

land should be sold. We don’t expect to keep reservation [sic]. We want to get the

benefit of thesde. .. "
Id. at 433.

The surrounding circumstances and legiddive history of the 1854 Treaty are not as tdling
as those observed in DeCoteau. Nonetheless, they do give the court insight as to the goas the
government sought to achieve through the tresty. The court recognizes that “[w]hen interpreting

a treaty, the intention of the Indians and the intention of the government are both considered.”

Absentee Shawnee Tribe, 862 F.2d at 1417. But in this case, there is little, if any, evidence of the

intent of the government and the Tribe a the time they sgned the tresty. The only evidence
avalable centers on the months before Commissoner Manypenny reached an agreement with the
Tribe.

In 1853, Congress authorized the Presdent of the United States to negotiate with the Indian
tribes west of Missouri and lowa “for the purpose of ‘securing the assent of sad tribes to the
Settlement . . . upon the lands damed by sad Indians, and for the purpose of extinguishing the title

of sad Indians, in whole or in part, to sad lands. . . ."” Absentee Shawnee Tribe, Dkt. 334, Ind. Cl.

Comm., a 379 (quoting 10 Stat. at 238). Pursuant to this authority, the President designated

Commissoner Manypenny to conduct the necessary negotiations. 1d. Commissoner Manypenny
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was unable to reach agreement with the Shawnee Tribe in 1853, however, because the Tribe wanted
to retain a portion of its reservation. 1d. a 380. In 1854, Commissoner Manypenny was able to
reach agreement with the Tribe, under the condition that the Tribe would retain 200,000 acres of
itsland. 1d. at 381-82.

As noted previoudy in this Memorandum and Order, Congress required amendments before
raifying the 1854 Treaty. The signatories to the Treaty then approved the amendments. Congress
changed the language of Article 2 to cede the entire 1.6 million acre tract to the United States
before the United States receded 200,000 acres to the Shawnee Tribe for the selection of
dlotments.

Both the court and the parties have extensvey searched Congressional records for
additional information regarding the Article 2 amendments. The amendments, gpparently crafted
by the Committee on Indian Affairs, were reported to the Senate on August 2, 1854, and
unanimoudy approved without recorded debate. 9 S. Exec. J. 377 (Aug. 2, 1854). Any transcripts
of discusson regarding the treaty were “printed in confidence for the use of the Senate” 9 S.
Exec. J. 358 (July 15, 1854); 9 S. Exec. J. 345 (June 29, 1854). Commissioner Manypenny did,
however, report to the Senate his desire to craft a treaty that would dissolve the reservation. In his
Report of the Commissoner of Indian Affars dated November 26, 1853, Commissioner
Manypenny advised the Senate:

[M]any tribes expressed ther willingness to sdl [Indian territory], but on the

condition that they could retain tribal reservations on their present tracts of land.
This policy was deemed objectionable, and not to be adopted if it could be avoided;
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and with such tribes the time of treating was deferred until next spring, with the
hope that the Indians by that time might see that their permanent interests required
an entire trandfer of al their lands and their removal to a new home. . . . The idea
of retaning reservations, which seemed to be generally entertained, is not deemed
to be consstent with their true interests, and every good influence ought to be
exercised to enlighten them on the subject. If they dispose of ther lands no
reservations should, if it can be avoided, be granted or alowed. . . . But to make
reservetions for an entire tribe on the tract which it now owns, would, it is believed,
be injurious to the future peace, prosperity, and advancement of these people. The
commissioner, as far as he judged it prudent, endeavored to enlighten them on this
point, and labored to convince them that it was not consstent with the true interest
of themsdves and thar posterity that they should have tribd reservaions within
their present limits.

S. Doc. No. 1, a 249-50 (1st Sess. 1854). While Commissoner Manypenny’s goas with respect
to Indian reservaions are inqufficdent, sanding aone, to support a finding that Congress intended
to terminate the Shawnee reservaion, evidence that Congress was aware of his goals is persuasive.

The Tribe argues that the 1854 Treaty mugt be read in context with the 1831 Treaty. In

Oyler v. Allenbrand, the Tenth Circuit noted that Article X of the 1831 Treaty pledged that the

Shawnee lands would never be subject to state law or within the bounds of any state. The court
“found no evidence that this treaty has ever been formally abrogated.” Oyler, 23 F.3d 292, 295
(10th Cir. 1994). The 1831 Treaty specificaly stated that:

The lands granted by this agreement and convention to the said band or tribe of
Shawnees, shdll not be sold nor ceded by them, except to the United States. And the
United Sates guarantee that said lands shall never be within the bounds of any
State or territory, nor subject to the laws thereof; and further, that the President
of the United States will cause sad tribe to be protected at their intended residence,
agang dl interruption or disturbance from any other tribe or nation of Indians, or
from any other person or persons whatever, and he shall have the same care and
superintendence over them, in the country to which they are to remove, that he as
heretofore had over them at their present place of residence.
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Treaty With The Shawnee, 1831, August 8, 1831, U.S.-Shawnees, art. X, 7 Stat. 355 (emphasis
added).

The court declines to hold that the 1831 promise remained binding after 1854. Article 11
of the 1854 Treaty provided that the United States would pay the Shawnees $27,000 “in full
satisfaction not only of such dam [for damage to crops, stock, etc. from emigration] but of al
others of what kind soever, and in release of al demands and Hipulations arisng under former
treaties, with the exception of perpetua annuities. . . .” By the plain language of the 1854 Treaty,
the Shawnees released the United States of its prior commitment to exclude the Shawnees lands
from becoming part of a State.

The Supreme Court consdered a similar situation in DeCoteau. The Court observed that
the Soux had entered into a prior treaty that “granted the tribe a permanent reservation in the Lake
Traverse area, and provided for triba sdlf-government under the supervison of federd agents”
420 U.S. a 431. Degpite this promise, the Court concluded that there was no reservation with
respect to any of the Sioux land. Again, DeCoteau supports this court's decison in the indant
case.

In sum, the court concludes that the legidative history and surrounding circumstances of
the 1854 Treaty and its raificaion support a determination that Congress terminated the Shawnee

resarvation in 1854.
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d. Subsequent Referencesto Land
The Tribe's find argument has equiteble overtures. Essentidly, the Tribe wants the court
to recognize a reservation encompassng the SFAAP because through the years, it clams that the
GSA and the courts have acknowledged that areservation exists. The court declinesto do so.
The Supreme Court, the Tenth Circuit, and this court have dl made reference to the effect

of the 1854 Treaty on the Shawnee reservation in dicta. In Kansas Indians, the Supreme Court

referred to the 200,000 acres as the “re-ceded or reserved tract.” 72 U.S. at 740; see dso Walker

V. Henshaw, 83 U.S. 436, 443-44 (1872) (referring to the 200,000 acres as “reserved as homes

for the Shawnee people” and as a “reservation”). In Absentee Shawnee Tribe, the Tenth Circuit

stated that “we mug interpret the 1854 Treaty, which established a reservation for the Shawnees,”
and tha the 1854 Treaty “reduced the territoria limits of the Shawnee reservation.” 862 F.2d at

1417, 1419 (emphasis added) (ating Kansas Indians, 72 U.S. at 753); see dso United Tribe of

Shawnee Indians v. United States, 253 F.3d 543, 546 (10th Cir. 2001) (“Part of this facility

occupies land that was previoudy included in an Indian reservation created by the 1854 Treaty

with the Shawnee”) (emphasis added). And in United Tribe of Shawnee Indians v. United States,

this court stated as factua background that “[a@] portion of Sunflower was previoudy part of an
Indian reservation created by the Treaty with the Shawnee, 10 Stat. 1053 (1854).” 55 F. Supp. 2d
1238, 1241 (1999) (emphasis added).

The court determines that none of these statements are dispostive on the issue of whether

the Treaty of 1854 terminated the Shawnee reservation. The Tenth Circuit has recognized that
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“paradoxical references to [an] area as a reservation must be heavily discounted as convenient

colloquidisms’ when the context dictates. Pittsburg & Midway Coal Mining, 909 F.2d 1387,

1409 (10th Cir. 1990).

The Tribe next argues that the GSA itdf has previoudy confirmed that the SFAAP lies
entirdy within the Shawnee reservation. Any previous comments by the GSA or an independent
contractor working for the GSA are not dispostive on the issue whether, by law, the SFAAP fdl

within a Shawnee reservetion.
The Tribe next contends that the language in severa pieces of legidation reinforces the

continued exigence of the Shawnee reservation. Section 19 of the 1854 Organic Act provides in

part:

That nothing in this act contained shal be construed to impair the rights of person
or property now petaning to the Indians in sad teritory, so long as such rights
ghdl reman unextinguished by treaty between the United States and such Indians,
or to include any territory which, by treaty with an Indian tribe, is not, without the
consent of sad tribe, to be included within the territorid limits or jurisdiction of
any date or teritory; but dl such territory shal be excepted out of the boundaries,
and conditute no part of the territory of Kansas untl sad tribe shdl sgnify their
assent to the president of the United States to be included within the said territory
of Kansss. . . .

Organic Act, An Act to Organize the Territory of Kansas, 10 Stat. 283 (May 30, 1854), as quoted
in K.S.A. Conditutions vol. a 1 (1988). Section 1 of the 1861 Act for Admisson contains Smilar
languege:

That nothing contained in the said condtitution respecting the boundary of said state

ghdl be construed to impar the rights of person or property now pertaining to the
Indians of sad territory, so long as such rights shal reman unextinguished by tresty
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between the United States and such Indians, or to indude any territory which, by

treaty with such Indian tribe, is not, without the consent of such tribe, to be included

within the territorid limits or jurisdiction of any date or territory; but al such

territory shdl be excepted out of the boundaries, and congitute no part of the state

of Kansas until sad tribe shdl dgnify thar assent to the president of the United

States to be included within the sate. . . .

An Act for the Admisson of Kansas into the Union, 12 Stat. 126 (Jan. 29, 1861), as quoted in
K.SA. Condtitutions vol. at 9 (1988).

The Tribe adso points to the language that Congress used in enacting the Shawnee Tribe
Status Act of 2000: “[I]t is in the best interests of the Shawnee Tribe and the Cherokee Nation that
the Shawnee Tribe be restored to its pogtion as a separate federdly recognized Indian tribe and
dl current and higtoricd responghilities, jurisdiction, and sovereignty as it relaes to the Shawnee
Tribe, the Cherokee-Shawnee people, and their propertieseverywhere. .. .” 25 U.S.C. § 1041.

The above-quoted references to Indian territory and Shawnee propertties are vague and
inafficdent to edtablish tha the Shawnee reservation remaned intact after the Treaty of 1854.
Both Kansas statutes provide that the Indian rights will be recognized only “so long as such rights
ghdl reman unextinguished by treaty between the United States and such Indians” 12 Stat. 126;
10 Stat. 283. They further provide that the State or Territory of Kansas would not “include any
territory which, by treaty with such Indian tribe, is not, without the consent of said tribe, to be
included within the territoria limits or jurisdiction of any dae or teritory” Id. In the 1854

Treaty, the Tribe agreed to I the entire Shawnee reservation to the United States, and agreed that

lands thereafter would be alotted or sold as public lands, thereby evincing the consent of the Tribe
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to be included within the State or territory.

Again, the court is not persuaded by the Tribe's arguments that the SFAAP has been treated
as part of a reservation over the years. While several courts have referenced the 1854 Treaty and
its effect on the Shawnee reservation, al of the references were dicta and non-binding on this
court. The Tribe's other arguments must fall based on the court’s determination that the 1854
Treaty extinguished the Shawnee reservation.

Absent a determination that the Shawnee reservation survived the 1854 Treaty, the court
cannot conclude that the GSA was acting outsde the scope of its authority when it denied the
Tribes § 523 transfer request.  Accordingly, the court affirms the agency’s decison, and the
Tribe' srequest for relief is denied.

2. Arhitrary, Capricious, and an Abuse of Discretion

The Shawnee Tribe next argues that the court should reverse the GSA’s decision because
the agency faled to fuly consder the 8 523 trandfer request and faled to offer an explandtion for
its decison, which was contrary to evidence before the agency. See Olenhouse, 42 F.3d a 1574.
The Tribe contends that the GSA made a predetermined financia and political decison that it was
not going to transfer the SFAAP land, regardless of the merits of the Shawnees clam or the
statutory mandates. The court disagrees.

The Tribe attacks the GSA’s decision on severa bases. (1) the GSA ignored each of the
Tribe's requests for transfer and continued with its disposal process; (2) the GSA “sgnded” to the

BIA the decision it wanted when it asked the BIA to make a “post haste’ determination regarding
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the SFAAP; (3) the DOI's December 6, 2002 letter to the GSA cited no evidence in the record to
support its condudon; (4) the government has withheld the documents supporting its decison
based on atorney-client privilege and (5) the fact that the GSA had potentid lucrative contracts
involving the land and the fact that Governor Bill Graves wrote to the Secretary of the Interior
expressing his strong oppostion to the Tribe's clam show that the GSA’s decison was financidly
and politicaly based.

Extendve discussion of these arguments is unnecessary. The court has determined that the
GSA made the correct decison when it declined to transfer the SFAAP to the BIA to be held in
trust for the Tribe. The court has adso reviewed the correspondence between the parties in this
case and other evidence reveding the rdationship between the parties, and concludes that the
manner in which the GSA made its decision was not arbitrary or capricious.

B. Motion to Dismiss

The Tribe has brought severa other dams againgt Defendants.*  First, the Tribe seeks
inunctive and declaratory rdief. Specifically, the Tribe asks the court to declare that Defendants
refusd to transfer the SFAAP to the Shawnee Tribe is unreasonable, arbitrary, and capricious, and
to enjoin Defendants from tranderring the SFAAP to any other federal or non-federal entity, other
than to the DOI to be held in trust for the benefit of the Tribe,

Second, the Tribe dams that Defendants breached ther fiduciary duties by: (1) refusing

4 The Tribe agreed in its response to Defendants motion to dismiss to voluntarily dismiss
Count 1V of its complaint.
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to act on the Tribe€s transfer requests; (2) refusng to stay proceedings pending review of the
requests, (3) faling to represent the best interests of the Tribe, (4) dlowing sham transactions to
dispossess the Shawnees of ther land; (5) faling to natify the Shawnees of the surplus datus of
the SFAAP; (6) dlowing the SFAAP to be contaminated and environmentally chalenged; and (7)
failing to keep current records of federally-recognized Indian tribes.

Fndly, the Tribe clams that they were deprived of due process under the Constitution by
the arbitrary and capricious actions of Defendants.

All of the Tribe's clams are dependent upon the court finding that the 1854 Treaty did not
terminate the Shawnee reservation. The Tribe admits in its response to Defendants motion to
digniss that “the underlying bass for the Shawnee Tribe's Non-APA claims are premised [sic] on
the find adverse agency decison of the GSA to deny transfer of SFAAP to the DOI to be held in
trust for the benefit of the Shawnee Tribe” Because the court has held againgt the Tribe on this
isue, the other daims are moot. Defendants motion to dismiss or for summary judgment is
therefore granted with respect to the remaining clams.

IT IS, THEREFORE, BY THE COURT ORDERED that the GSA acted within the scope of
its authority when it denied the Tribe's 8§ 523 trandfer request. The denid was not arbitrary,
capricious, or an abuse of discretion because Congress teminated the Shawnee reservation when
it retified the 1854 Tresety.

IT IS FURTHER ORDERED that the Tribe's motion for a prdiminary injunction (Doc. 13)

is denied as moot.
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IT IS FURTHER ORDERED that Defendants motion to dismiss or for summary judgment
(Doc. 51) is granted because the remainder of the Tribe' s claims are moot.
Copies or notice of this order shal be transmitted to counsel of record.
IT1SSO ORDERED.
The caseis closed.
Dated at Kansas City, Kansas, this 30th day of March 2004.
/9 G. T. VanBebber

G. Thomas VanBebber
United States Senior Didtrict Judge
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